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? 4???????????????????????????????????
????????????????????2014??? 3?????
? 5??See Annemarie Bridy, Three Notice Failures in Copyright Law, 96 B.U.L. REV. 
777 ?2016?; Samie S. Leigh, Safe Harboring the Cloud on an Evolving Digital 
Platform, 17 HOUS. BUS. & TAX L. J. 79 ?2016?; Jake Linford, Private Ordering 
under Threat of Regulation, 67 FLA. L. REV. F. 298 ?2016?; William Magnuson, 
Unilateral Corporate Regulation , 17 CHI. J . INT?L L. 521 ?2017?; Ahmed 
Ghappour, Searching Places Unknown: Law Enforcement Jurisdiction on the 
Dark Web, 69 STAN. L. REV. 1075 ?2017?.
? 6??See Paige Clark, The Invisible Defense Against Music Piracy, 15 J. MARSHALL 
REV. INTELL. PROP. L. 297 ?2016?; Jacklyn Hoffman, Crossing Borders in the 
Digital Market: A Proposal to End Copyright Territoriality and Geo?Blocking in 
the European Union , 49 GEO. WASH. INT?L L. REV. 143 ?2016?; Graeme B. 
Dinwoodie, Territorial Overlaps in Trademark Law: The Evolving European 
Model, 92 NOTRE DAME L. REV. 1669 ?2017?; Tal Kra?Oz, Geoblocking and the 
Legality of Circumvention, 57 IDEA: J. FRANKLIN PIERCE FOR INTELL. PROP. 385 
?2017?; Charles A. Weiss, Available to All, Produced by Few: The Economic and 
Cultural Impact of Europe’s Digital Single Market Strategy within the Audiovisual 
Industry, 2016 COLUM. BUS. L. REV. 877 ?2017?.
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Ⅱ　Sci─Hub をめぐる訴訟
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? 7??EXCLUSIVE: Robin Hood neuroscientist behind Sci?Hub research?pirate site 
talks to RT ?last edited Feb. 14, 2016? <https://www.rt.com/news/332412?
scihub?scientific?articles?pirate/>.
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? 8???????????????????????????????
? 9??Elsevier Inc. v. Sci?Hub, No. 15 Civ. 4282 RWS, 2017 WL 3868800 ?S.D.N.Y 
June 21, 2017?; Elsevier Inc. v. Sci?Hub, No. 15 Civ. 4282 RWS, 2015 WL 
6657363 ?S.D.N.Y. Oct. 30, 2015?; Elsevier Inc. v. Sci?Hub, No. 15 Civ. 4282 
RWS, 2015 WL 12857196 ?S.D.N.Y. June 11, 2015?; Elsevier Inc. v. Sci?Hub, 
No. 15 Civ. 4282 RWS, 2015 WL 3505890 ?S.D.N.Y. June 3, 2015?. See Delbert 
Tran, Elsevier v. Sci?Hub: Piracy of Knowledge and the Jurisdictional Reach of 
U.S. Copyright Law, 17 WAKE FOREST J. BUS. & INTELL. PROP. L. 198 ?2017? 
?hereinafter Tran, Elsevier?.
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??ACS: American Chemical Society??????????federal corporation?
?????????????????????????????ACS???
???????????????????????????????????
??ACS??????????????????????????????
????????????ACS????????????????????
??????????????????ACS???????????? ACS
????????????????????????????????ACS
??????? ACS??????????????????????????
?????????????? Sci?Hub??????????????ACS
??????????????????????????????????
ACS???????????????????????Sci?Hub?????
??? ACS????????????????????????????
?ACS??2017? 6?????????John Does 1 ?99?????????
???????????????????????????????????
??????? 7??Sci?Hub????????????????????
?10??17 U.S.C. ?? 101, et. seq.
?11??American Chemical Society v. Sci?Hub, No. 17 Civ. 00726 LMB JFA ?E.D. 
Va. filed Sept. 28, 2017? proposed findings of fact and recommendations?.
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???? Sci?Hub??????????????????????????
????????????????
??? 9?28???????????????????????????
?proposed findings of fact and recommendations?12? ????Sci?Hub???
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???????????? 3???????????Sci?Hub???????
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?12??Fed. R. Civ. P. 8?b? 6? and 55?b? 2?.
?13??See Tran, Elsevier, at 204?207.
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Ⅲ　法によるデジタルコンテンツ関連紛争の解決
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???????????????????19????TPP??????????
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? TPP???????????????????????????????
??????????20????RCEP???????????
?RCEP????ASEAN?6????????????????RCEP???
??? BRICS????????????? TPP11????????????
???????????????????????????????????
?14??See Weiss, supra note 6.
?15??Ernst Rabel, The Hague Conference on the Unification of Sales Law, 1  AM. J. 
COMP. L. 58, 61 ?1952?.
?16??JOHN O. HONNOLD, UNIFORM LAW FOR INTERNATIONAL SALES UNDER THE 1980 
UNITED NATIONS CONVENTION 30 ?Harry M. Flechtner ed., 4th ed. 2009?.
?17??Marrakesh Treaty to Facilitate Access to Published Works for Persons who 
are Blind, Visually Impaired or Otherwise Print Disabled, June 27, 2013.
?18??Anti?Counterfeiting Trade Agreement, opened for signature Oct. 1, 2011.
?19???TPP??????????? TPP??????? <http://www.cas.go.jp/
jp/tpp/naiyou/tpp_text_yakubun.html>????
?20?????????????????RCEP???2017? 9? 6????? <http://
www.mofa.go.jp/mofaj/gaiko/fta/j?eacepia/>????
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???????????????????????????????????
???????????21? 2001????? ASEAN?3???????????
?????????????22? 2006????? APEC??????????
????23? ???????2012?? ASEAN?6????? RCEP??????
???????????RCEP?????????????????????
???????????????????????????????????
???????????????????????24? ???????
?RCEP??????????????????????????? RCEP?
?????????????????????????????? KEI
?Knowledge Ecology International??????????????????KEI
????????? RCEP?????????????2015?10?15???
??25????RCEP?????????13????26? ???????????
??????????????????????????????
?????????????? FTA?????????WIPO??????
????27? ????????????????????28? ???????29?
????????30? ?????????????????TPP??????
?21??Peter K. Yu, The RCEP and Trans?Pacific Intellectual Property Norms, 50 
VAND. J. TRANSNAT?L L. 673, 676 ?2017? hereinafter Yu, RCEP?. See also P. K. 
Yu, Access to Medicines, BRICS Alliances, and Collective Action, 34 AM. J. L. & 
MED. 345 ?2008?.
?22??Shujiro Urata, Japan’s FTA Strategy and a Free Trade Area of the Asia?Pacific, 
in AN APEC TRADE AGENDA? THE POLITICAL ECONOMY OF A FREE TRADE AREA OF THE 
ASIA?PACIFIC 99, 106 ?Charles E. Morrison & Eduardo Pedrosa eds., 2007?.
?23??See Kolsky Lewis, Achieving a Free Trade Area of the Asia?Pacific: Does the TPP 
Present the Most Attractive Path?, in THE TRANS?PACIFIC PARTNERSHIP: A QUEST FOR A 
TWENTY?FIRST CENTURY TRADE AGREEMENT 223 ?C.L. Lim et al. eds., 2012?.
?24??Guiding Principles and Objectives for Negotiating the Regional Comprehensive 
Economic Partnership ?Nov. 2012? <http://www.mofa.go.jp/mofaj/press/
release/24/11/pdfs/20121120_03_03.pdf>.
?25??2015 Oct 15 Version: RCEP IP Chapter ?submitted Apr. 19, 2016? KNOWLEDGE 
ECOLOGY INT?L <http://keionline.org/node/2472>. See also Yu, RCEP, at 704?719.
?26???????????????????????????????????
??????????????????????????????????
???????????????????????????????????
?27??WCT: WIPO Copyright Treaty, Dec. 20, 1996; WPPT: WIPO Performances 
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RCEP????????????????????????????????
???????????????????????????31? RCEP???
?????????????????????????32? ????????
????????????????
???????????????????????????????????
????????? RCEP??2.3???2.4??????????RCEP??
????????????????TPP???33? ????????????
??????????????????? RCEP????????????
???? DRM????????????????????????????
?????????????34? ???TPP?????? ISP???????35?
? RCEP???????????????????????????????
??????????????????????????????????36?
????????RCEP????????????37? ????????38? ?
??????????39? ??????????40? RCEP?????????
????????????41? ???????????????????42? ?
and Phonograms Treaty, Dec. 20, 1996. RCEP??1.7? 6??g?h??
?28??International Convention for the Protection of Performers, Producers of 
Phonograms and Broadcasting Organizations, Oct. 26, 1961. RCEP??1.7?
6??h??
?29??Beijing Treaty on Audiovisual Performances, June 24, 2012. RCEP??1.7?
6??i??
?30??RCEP??1.7? 6??ibis??
?31??RCEP??2.1? 1???? 2??
?32??17 U.S.C ? 107 ?2012?. See Yu, RCEP, at 708.
?33??TPP????????19?18.68????18.69??
?34??See Jeremy Malcolm, RCEP: The Other Closed?Door Agreement to Compromise 
Users’ Rights, ELEC.FRONTIER FOUND. ?Apr. 20, 2016?
??<https://www.eff.org/deeplinks/2016/04/rcep?other?closed?door?agreement?
compromise?users?rights>.
?35??TPP????????19?J?18.81????
?36??RCEP?? 9 quinquies.4??
?37??Singapore Treaty on the Law of Trademarks, Mar. 27, 2006.
?38??Trademark Law Treaty, Oct. 27, 1994.
?39??Protocol Relating to the Madrid Agreement Concerning the International 
Registration of Marks, June 27, 1989.
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???????????????????? Sci?Hub??????????
???????????????????????????????
???????????????????????????????????
??????????????????????????????????
??????RCEP??? TPP????????????????????
???????????????????????????????????
?40??RCEP??1.7? 6??d?e??
?41??RCEP??3.1? 2? 3??
?42??RCEP??3.4????3.5??3.5bis??
?43??RCEP??3.10??
?44??RCEP??3.2????3.9??4.1??
?45??TPP????????19?18.28??
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?????????????2017? 1?? TPP?????????????
??????11?? TPP???????????46? ????????47? ??
???????????????????TPP?????????????
????????????48? RCEP??????????????????
????????????????????????49?
?RCEP???????????????????????????????
???????????????????????????????????
?????????????????????????????????50?
???????????????????????????????????
??????51? ???????????????????????????
???????????????????????????????????
??????????????????????????????????52?
???????????????????????????????????
??????????????GATT??????????????????
?46???TPP11?????????????2017?11?11?????? TPP??
????? <http://www.cas.go.jp/jp/tpp/naiyou/pdf/danang/171111_tpp_
danang_gaiyo.pdf>????
?47??????????????????????????? ?CPTPP: 
Comprehensive and Progressive Agreement for Trans?Pacific Partnership?
?48??See Annex II ? List of Suspended Provisions <http://www.cas.go.jp/jp/tpp/
naiyou/pdf/danang/171111_tpp_danang_annex 2 _en.pdf>.
?49??See Yu, RCEP, at 720?731.
?50??See, e.g., Shruti Rana, The Global Battle over Copyright Reform: Developing the 
Rule of Law in the Chinese Business Context, 53 STAN. J. INT?L L. 89 ?2017?.
?51???????????????????????????????????
??MICHAEL WALZER, THICK AND THIN: MORAL ARGUMENT AT HOME AND ABROAD 
?1994???????????????????????????????
??????????????????????????????????
????2002???167????????2003?????
?52??See Yu, RCEP, at 731?740. ?????????????????????
??????????????????????????????????
?????????????????????????????????40
????????????????2012?????
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?????????Sci?Hub??????????????????????
?53??See Peter K. Yu, Sinic Trade Agreements, 44 U.C. DAVIS L. REV. 953, 1018?27 
?2011?.
?54???????????????????????????????????
?????????2009???????????????????????
?????2011?????
?55????????244???????
?56????244?????
?57????248?255?????
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???????????????????????????????????
?????
????????????????????????????62? ?????
???????????????????????????????????
??????????????63? ???????????????????
??????????????????????Sci?Hub?????????
?58????227?231???????????????????????????
????????247????????
?59???????????????????????????????????
????????????????????????
?60????????26? 7?16??2014WLJPCA07169006??????????
26? 9? 5??2014WLJPCA09058017??
?61??????????????????????????????????
????????????Watch16?337??340??2015????????
??????????????????????????????????
??????????????????
?62??Tran, Elsevier , at 210. See Lea Brilmayer & Charles Nochi, Federal 
Extraterritoriality and Fifth Amendment Due Process, 105 HARV. L. REV. 1217, 
1219 ?1992?.
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???65? ????Sci?Hub??????????????????????66?
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????
?63??See Tran, Elsevier, at 210?223.
?64??Id. at 221. See Geoffrey R. Watson, The Passive Personality Principle, 28 TEX. 
INT?L L. J. 1, 7 ?11 ?1993?.
?65??Kenneth C. Randall, Universal Jurisdiction under International Law, 66 TEX. 
L. REV. 785, 791 ?1988?.
?66??Tran, Elsevier, at 223. Cf. John Eisinger, Script Kiddies Beware: The Long Arm of 
U.S. Jurisdiction to Prescribe, 59 WASH. & LEE L. REV. 1507, 1528 ?2002?.
?67??Tran, Elsevier, at 216?217.
?68??See Samie S. Leigh, Safe Harboring the Cloud on an Evolving Digital Platform, 
17 HOUS. BUS. & TAX L. J. 79 ?2016?; Jake Linford, Private Ordering under Threat 
of Regulation, 67 FLA. L. REV. F. 298 ?2016?
?69??Kathleen Hixon, Note, Extra Territorial Jurisdiction under the Third Restatement 
of Foreign Relations Law of the United States, 12 FORDHAM INT?L L. J. 127, 130 
?1988?. RCEP?? 9 quinquies.3?????????RCEP???????
??????????????????????????????????
????????????????????
?70??Vgl. Klaus Schurig, Völkerrecht und IPR: Methodische Verschleifung oder 
Strukturierte Interaktion?, in: STEFAN LEIBLE & MATTHIAS RUFFERT ?Hrsg.?, 
VÖLKERRECHT UND IPR, S. 55?70 ?2006?.
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?71??Tran, Elsevier, at 223.
?72??Id. at 224.
?73????????????? 3???39?40??????2004?????
?74???????????????????????????????????
???????????????????????156? 3? 4?293??294
??2005?????Vgl. Heinz?Peter Mansel, Staatlichkeit des Internationalen 
Privatrechts und Völkerrecht, in: LEIBLE ?Fn. 70?, S. 92?94.
?75??See SYMEON C. SYMEONIDES, THE AMERICAN CHOICE?OF?LAW REVOLUTION: PAST, 
???????????????1???225
???????????????????????????????????
??????????????????????????????
PRESENT AND FUTURE ?2006?.
?76??See Brainerd Currie, On the Displacement of the Law of the Forum, 58 COLUM. 
L. REV. 964 ?1958?; T. W. Dornis, “Local Data” in European Choice of Law: A 
Trojan Horse from across the Atlantic?, 44 GA. J. INT?L & COMP. L. 305 ?2016?. ?
??????????????????????????????45? 1?
417??1995?????
?77???????????????????????????????????
??????28? 2?23??2000???????????????????
????????30? 1? 1??2001?????????????????
????????????????????52? 4?155??2011?????
